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Sec. 52-470. Summary disposal of habeas corpus case. Determination of
good cause for trial. Appeal by person convicted of crime.

(2) No appeal from the judgment rendered in a habeas corpus proceeding brought
by or on behalf of a person who has been convicted of a crime in order to
obtain such person's release may be taken unless the appellant, within ten
days after the case is decided, petitions the judge before whom the case was

tried or, if such judge is unavailable, a judge of the Superior Court designated by the

Chief Court Administrator, to certify that a question is involved in the
decision which ought to be reviewed by the court having jurisdiction and the
judge so certifies.




A question “which ought to be reviewed”

Overarching purpose: elimination of

frivolous appeals :
PP Interpretation of the

- Non-frivolous (need NOT be winning) statute, and development
, and application of the
- A colorable claim standard has come from
- Debatable among jurists of reason decades of consistent
5 and well-established case
- Court could resolve the 1ssue(s) 1n a law.

different manner

- Questions are adequate to deserve
encouragement to proceed further
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1. Before you can appeal to the Connecticut Appellate Court 4. If you want to appeal, but you cannot pay the fees, costs |
from the decision on your habeas corpus petition, you and expenses listed in item 3 or you cannot afford to pay
must; Within 10 days from the date of decision, file a for a lawyer, you have a right, before the 20-day period
request with either the judge who decided the case, or if for appeal stated in ltem 2'is aver, to ask the court to {1}
that judge is not available, to the judge of the Superior appoint a tawyer for you and (2) aifow you to appeal
Court designated by the Chief Court Administrator, to withaut paying the fees, costs and expenses. Your request
certify thal a question is invalved In the dacision which must be under cath and state the basis on which you plan
ought to be reviewea by the Appellate Court. If you want to appeal and the facts of your financial situation. You may
ta appeal, you may use the bottom part of this form use the attached form, JD-CR-73, to make this request.
{Petition for Certification - Habeas Carpus) to make your {Connecticut Practice Book, Sections 63-6 and 63-7,
raquest. (Connecticut General Statutes, Section 52-470). Connecticut Generaf Stafutes, Section 52-259b).

2. Within 20 {twenty) days from the issuance of the’ " | you ask to not have to pay the fees, costs and exoenses, or
noticé to you on the petition for certification ("date notice . you ask the court to appoint an attorney for you and the court

NOTICE OF APPEAL PROCEDURES STATE OF CONNECTICUT @

issued" on the back or page 2 of this form), you have a -denies your request, but the judge certifies that a question is
right to file an appeal with the clerk of this court. (Con- involved-in the decision which ought to be reviewed by the -
necticut Practice Book Sections 63-1, 80-1), The court Appallate Court, you or a lawyer acting for you, must file your
rute concerning extensions of this 20-day appeal period is  appeal and pay the expenses listed in ltem 3 within 20 days
printed on the back/page 2 of this form. from the issuance of the notice to you that your request for
appointment of an attorney or waiver of fees, costs and
3. You must pay the entry fee of $250.00 when you appeak; expenses was denied. {Cannecticut Practice Bopk, Secton
and the court may order that you give security for costs 63-1). o sl = £
unless the court says that you do not have to under the I e "’.’;
next section. (Connecticut Practice Bock Secticn 63-5; = ~T%
Connecticut General Statutes Section 52—259) : s [ ;,m
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A Judge ( i)ﬂ'lﬂ I}] Mggb) %{ }D ., who decided case or, if the judge -

To:
{tiit In the name of is not avallable, to the judge of the Superior Court designated by the Chiel Court
i, trial Jydge) Adniinistrator to certify this matter,

0 request a certification that a question is Involved in the decision on my habeas corpus petition which aught to be reviewed
by the Connecticut Appellate Court. The grounds for my request for cerlification are; -

written in the Application for Waiver of Fees, Costs and Expenses and Appointment of Counsel on Appeal
(Form JD-CR-73), which | am submitting with this petition.

[} (Specify grounds, attach additional sheets if necessary}

NOTICE: This petition must be made within 10 days from
the date of decision and sent {o the clerk of the Supenor Signt
Conrt for the Judicial District named above.

(See backfpage 2 for certification)
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ORDER

[] Appeal From Judgment of Conviction Notice - @Appeal From Deciscijor:hint.Hal::‘ea'ts tﬁ_t:;r:’l;ﬁcf:tfi:;ce = The court, having found the applicant i Indigent [J Not Indigent, hereby orders the application:
imi i icati tends the time limit, thi
he time limit, this application Unless the court ex m ] -
Un|e5; g COLIJ:t::les?d:eld eanltrinﬁleci with the clerk of must be completed, signed and ﬁlled with the clerk of the ﬁ R 5
T CQmD e d below within twenty (20) Superior Court named below within Meqty (20) days from
i e nafrjed nt. (Show date below.) the date the notice was issued of the ruling on your request
U RERE RS R for certification to appeal. (Show date below.)

-l

. The following fees are waived:

T Date nolice issued (Granting your request for certilication) [ Appeliate filing fee (Supreme or Appellate Court) [ Costof the transcript for filing appeal.
Date of Judgment
]7 - ~ 7 ’ [ Other (Specify): &
. i : i ies. File the original and 1 copy with the clerk. Keep 1 copy for your records.
To Applicant: Fill out this form and make 2 copies. Fi : -
s N?)ticpe'::’ You must sign this form under oath. o TaxsBls costs are D e D —— B A

™ ’ iqi i ive 1 copy to the Public Defender's Office.
. form on filing. File original as a pending matter and give \ ; : i
To Clerk fﬁzzgl !.:l’\ruthority isgto assign for hearing within 20 days after filing. Forward written notice of hearing to

(1) trial counsel or applicant, if self-represented, (2) Public Defender's Office to which application was sent, 3. Security for costsis  [] Waived [J Not Waived
ief of L | Services, Public Defender's Office.
) and,(3)Chistoftess eri _— 4. Necessary expenses of prosecuting the appeal [] Shall ] shall not be paid by the State.
f ’ A . ; 3 ( A . " g y

?FTQ ,ﬂ-ndjdd,resls\o wal YU (1 P "; Jol's (‘- Oy .}» 7 O ?Cu’ ‘( S‘{’(F’ o ‘Q-’ ) ;kv e C T ObdHolo If necessary expenses are paid Aby _th'e State, cjttorneys in private practice repres;-nt:ng the applicant

(M '\b\t e O e HaroeSicats o . shall obtain the approval of the judicial authority who presided at the trial before incurring any expense
.?;’aﬁe‘,’;“',“ c; 3 v CommteSianer of O otlecon in excess of $100, including the expensc of obtaining a transcript. The judivial authority shall authorize

{ Q LA . 3 . > : ;

{ >]\_\ T | cannot afford to hire an attorney. a transcript at State expense only of the portions or proceedings or testimony which may be pertinent

1. | cannot pay the fees, costs and expenses of an appeal (I am indigent), and I the ssirme an Bpnenl

2. The grounds on which | propose to appeal are:

8, E\ All fees and costs are waived and the State shall pay all necessary expenses. See paragraph 4 for
limits on necessary expenses.
Name of Counsel, If Appointed
6. Counsel ﬁls ] Is not appointed. | OCPD- LSy
7. Permission for the withdrawal of the trial attorney's appearance is [] Granted [] Denied.

(The judicial authority must be satisfied that trial counsel has cooperated fully with appellate counsel
in the preparation of the defendant's appeal prior to granting permission.)

[J Denied.

) (l)‘ more space is needed, attach an affidavit (a swom statement) saying the grounds on which you propose to appeal.)

3 [] Denied. The application for the payment of fees, costs and expenses of an appeal is DENIED because the applicant

3. The facts about my financial status are: “ has repeatedly filed actions with respect to the same or similar matters, such filings establish an extended pattern of
frivolous filings that have been without merit, the application sought is in connection with an action before the court
— that is consistent with the applicant's previous pattern of frivolous filings, and the granting of such application would

constitute a flagrant misuse of Judicial Branch resources

By the Court (Prin or lype nams. of judge) On (Date) Signed & S3t. Clerk), ~ [Date signed
Newson, J.) U3\ | P olhur 7 ot e ["3E3]s
ADA NOTICE
i idavi tatement) saying the facts about your financial status.) The Judicial Branch of the State of Connecticut complies with the Americans with
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kot s court 1y watve te payment by me o vt roquo | 53) e fs spcified by st T sk ot ok A (Ao e e i
THE;EFOTE' ] adsi(h ?urnishing of security for costs upon appeal, if security has been ordered under Section Gtot}? of the
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paid by the State, Sections 63-6 and 63-7 of the Connecticut Practice Book. 7 o _ Jennifer Boorn afz3|
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Does Appellant

Habeas Pet Cert due Habeas Cou.rt need fee waiver
Court’s 10 days after Grants/Denies » or appt of

decision Pet Cert

Decision counsel?
YES l
Current Process to Perfect Appeal @ NO
at Habeas Court Level APFECO due
20 days after ‘
decision

Habeas Court Appeal due
Rules on > | 20 days after

APFECO decision




Appeal
1s filed 1n

Appellate
Court. —>

Transcript
1s ordered.

Reply brief
1s due 20
days later.

&

Argument

Transcript

1s completed.

Brief due in

45 days.

=)

Appellee
brief

1s filed.

Motions for

jl> Extension of
Time to file

brief.

Brief is filed with Appendix
> with pleadings filed below

& full copy of transcript.

4

Motioqs forf Appellee’s Brief
- Extension o due 1n 30 days.

Time to file brief.

Appellate Court -

Decision

Overview of Current Appellate Process

Petition for Certification to
Appeal to Supreme Court




What does the pet cert ruling mean?

IF IT’S DENIED...

Appeal 1s filed.

Briefs are filed, addressing whether habeas court
abused its discretion in denying the pet cert and also
whether habeas court erred in deciding merits below.

Claims raised on appeal limited to 1ssues raised in the

pet cert 1tself.

After argument, appeal may be dismissed if court

affirms ruling denying pet cert.

Or court may find abuse of discretion on pet cert, but
affirm denial of habeas on merits.

Or court may find abuse of discretion on pet cert, and
reverse habeas decision on merits.

IF IT’S GRANTED...

Appeal 1s filed.

Briefs are filed, addressing
merits of habeas claims and
whether court erred in deciding
merits below.

No limitation on issues that may
be raised in the appeal.

After argument, appellate
decision will affirm or reverse
habeas court’s decision on merits.




Criticism of Current Process

Pet Cert process doesn’t reduce number of frivolous appeals.
Everyone gets an appeal.

Everyone gets full appellate briefing (though not everyone will get full merits review
and decision on the merits).

Everyone gets oral argument.
We are wasting resources on frivolous appeals.

No way under current law to truncate the full appellate process for appeals that
have been determined to be frivolous.




Considering
Change to
Process?

Some points and
concerns to keep in mind

- Federal exhaustion requirement
- Federal habeas review of state court’s decision

- Habeas court gets pet cert ruling wrong with some
frequency

- Habeas judge may or may not be best final decision-
maker as to whether there is an issue worthy of appellate
review

- But a different decision-maker would need a lot of
information about the case in order to know whether there
1s a non-frivolous issue

- Wrongful conviction/accuracy and reliability of ruling
denying relief

- Creating need for future litigation about scope and
lapphcatlon of new rules and continuing validity of old case
aw

- Unintended consequences/changes to existing law or
procedure

- Reviving writ of error as means of appellate review

- Future IAC claims where attorney’s performance or error
1s reason client did not get full appellate review



Ideas for more accurate
1dentification and efficient
disposition of frivolous appeals

1. MAKE THE APPELLANT BRIEF THE PET CERT.
2. CHANGE ANDERS RULE TO ALLOW DISMISSAL OF APPEAL.




Proposal #1: The Appellant’s Brief as a Pet Cert

1. Eliminate current pet cert process in 4. If there 1s such a question, the court
habeas court. will 1ssue an order to that effect and
order the appellee to file a brief/order the

2. Continue to allow all aggrieved parties parties to proceed with the appeal.

to file an appeal.

5. If there 1s not such a question, the
court will 1ssue an order to that effect
and dismiss the appeal. The appellant
may file a petition for certification to
appeal asking the Supreme Court to
hear the case.

3. Appellate Court treats the appellant’s
brief as the pet cert. After the brief 1s
filed, the court decides whether to certify
that there 1s a question that ought to be
reviewed, using current the current
standard.




Sec. 52-470 could look something like...

(g) Ne-appeal An appeal from the judgment rendered in a habeas corpus
proceeding brought by or on behalf of a person who has been convicted of a crime in
order to obtain such person's release may be taken unlessthe-appeHant,within ten

twenty days after the case is decided or after the court—pet—}t}ens—t—heﬂadge—before
whom the case was tried rules on an application for waiver of fees and costs
and for appointment of counsel on appeal whichever is later. ef—'}ﬁseeh

Aéfmmst—lﬁate% After the f111ng of the appellant’s brlef the Appellate Court
shall review the brief to determine if it will te-certify that a question 1s
ivolved 1n the decision which ought to be reviewed. If the court does not so
certify, then the court may dismiss the appeal and decline to allow further

briefing or argument. bythecourt-having jurisdiction-and-thejudee socertifies:




Appeal
1s filed 1n

Appellate 1s completed.
Court. _> . .

Brief due 1n
45 days.

Transcript
1s ordered.

R 1ef
O
%

=
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Transcript

A
br}
I ed.

1S

Appe
Dec1

Motions for

jl> Extension of
Time to file

brief.

Brief is filed with Appendix
> with pleadings filed below

& full copy of transcript.

Mot1
- Exte of

Time

e brief.

Proposed Process for Appeal Determined to Be Frivolous

Dismissal

[ 4

Petition for Certification to
Appeal to Supreme Court




Proposal #2: Dismiss appeal if there 1s a finding
that the case 1s frivolous after Anders motion

CURRENT PROCESS, PB § 43-34 PROPOSED CHANGE TO § 43-36

1. Appointed counsel files M/Withdraw and
memorandum in support under seal, “outlining

anything in the record that might arguably (earlier steps remain the same where
support the appeal and the factual and legal counsel must move to withdraw instead of
basis for the conclusion that an appeal would be filing an appellant brief)

wholly frivolous.”

2. Client can file a response. . .
3. If, after review of the transcripts and

3. If, after review of the transcripts and filings, filings, the presiding judge finds that the
the pre81d1ng judge finds that the appeal 1s appeal 1s wholly frivolous, the court may
wholly frivolous, court grants m/withdraw and dismiss the appeal.

permits party to proceed as self-
represented party.




How Criticism of Current Process Is Addressed By These Proposals

Pet Cert process doesn’t reduce number of
frivolous appeals.

Everyone gets an appeal.

Everyone gets full appellate briefing
(though not everyone will get full merits
review and decision on the merits).

Everyone gets oral argument.

We are wasting resources on frivolous
appeals.

No way under current law to truncate the
full appellate process for appeals that have
been determined to be frivolous.

New Pet Cert process allows App Ct to
truncate & dismiss frivolous appeals.

Not everyone will get a full appeal.

Frivolous appeals do not get full briefing or
review.

Frivolous appeals do not get oral
argument.

We will no longer be wasting resources on
appeals that the court deems frivolous.

There is a way to more efficiently dispose
of frivolous appeals.




